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Abstract: The putative question is whether the United Kingdom complies with its treaty obligations under International
Human Rights Law (IHRL) in the expulsion of migrants? The debate is that expulsion laws as they stand may have been
contrived to enhance deportability or removability. It is further argued that the ever increasing and shifting pattern of
deportation laws (some of which are retroactive) appears to violate the basic principles of human rights norms. This is
heightened by the fact that these laws are either discretionary or couched in rigid terms leaving less chance for compassionate
considerations even in the light of unclear judicial interpretation given to some of these expulsion laws. Although, States are
afforded some discretion as to the manner in which they conform to their obligations under IHRL, that discretion, however,
must not result in the practical denial of the minimum procedural safeguards needed to protect the migrant against arbitrary
expulsion. By certifying decisions regarding expulsion, the paper finds that the State ab initio creates the amphitheater for
expulsion of migrants. The argument is that the dichotomy between an ‘immigration decision’ and ‘non-immigration decision’
is a false one as it is probably anchored with the apparent intention of achieving expulsion of migrants from the UK in an
ostensibly hostile environment. It is curious that the irregular migrant who makes an application (usually by payment of a fee)
to the Home Office to regularize his stay which was eventually refused will not be accorded a right of appeal simply because,
the State sees such applications as not befitting of a right of appeal. It is therefore difficult to justify the rationale to deny a
right of appeal to a migrant or to dichotomize between an immigration decision and a non-immigration decision in the light of
the immigration rules. The doctrinal methodology is applied in this paper.
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In essence, the emergence of the ECHR characterized as an
international human rights treaty with regional compass
becomes germane [3] given that freedoms enumerated in the
ECHR are resultantly by the application of Article 1 universal,
within the remit of the Contracting Parties to the ECHR [4].

In short, the legality of deportation and or removal
practices within the confines of the rule of law and minimum
procedural safeguards as encapsulated by international
human rights law, will be engaged. The putative question is
whether the United Kingdom complies with its treaty

1. Introduction

Expulsion (deportation or removal) aims to enforce the
departure of the migrant out of the State. This lends credence
to the argument that deportation and or removal have become
integral and key aspects of immigration control [1]. It is
unarguable however that with the advent, emergence and
development of regional and global human rights institutions,
States by virtue of their treaty obligations incumbent on these
developments have ceded a measure of their sovereignty [2].
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obligations under International Human Rights law in the
expulsion of migrants? Consistent with this is argument that
the United Kingdom has the reputation of operating a
complex set of immigration laws in the form of laws, rules,
policies, regulations, guidelines, discretionary powers,
prerogatives and orders. The issue is that the prevalence of a
vast body of case law adds to the already difficult burden of
operating these complex legislations, to the extent that
keeping track of the law and practices have become a
superhuman task [5]. As Edwards recounts, “the constantly
changing laws and regulations lead much to confusion and
lack of accountability” [6]. This could be interpreted to mean
that, the more the ‘laws’, the easier it becomes to achieve
expulsion, the more complex the laws, the easier it becomes
to attract violation. Vehemently put, the more the laws are
made, the more the atmosphere of expulsion is created. It is
therefore queried whether deportation laws as they stand may
have been contrived to enhance deportability or removability.

It is further argued that the ever increasing and shifting
pattern of deportation laws (some of which are retroactive)
appears to violate the basic principles of human rights norms.
This is heightened by the fact that these laws are either
discretionary or couched in rigid terms leaving less chance
for compassionate considerations even in the light of unclear
judicial interpretation given to some of these deportation
laws. Discussions will revolve around the appeal procedures
and the attendant issues of certification and its multiplier
effects. The dichotomy between ‘immigration decision’ and
‘non immigration decision’ will be engaged in order to
ascertain the complexities of this distinction and its effect on
deportation or removal. And this raises fundamental
questions as to whether expulsion practices as they exist are
uncontrolled and a naked display of State power.

As written in Joel 3:10 of the Holy Bible, where it was
stated ‘beat your plowshares into swords and your
pruninghooks into spears- let the weak say, I am strong’ the
euphemism or allegorical position is that the law can be used
as an instrument of oppression in such a subtle way that it
might take much more than a critical mind to identify. In his
commentary on this, Ellicott had stated ‘when the contest
was over, and the victory of the Lord achieved, Micah
foresaw the reversal of this order: the weapons of offence
were once more to resume their peaceful -character,
inadvertently meaning that nation shall not lift up sword
against nation, neither shall they learn war anymore’[7].

2. ‘Immigration Decision’ Certification
and the Appeal Process

‘Immigration decision’, certification and the appeal
process, it is contended, are vehicles to the contrivance of
deportability. The argument is that through the
instrumentality of the laws, albeit the interpretation given to
the concept of ‘immigration decision’ and the explicit
consequences of certification of decisions, deportation of
migrants is heightened and sustained. Therefore, the

configuration of the appeals system in immigration matters
appears to be contrived in a manner that suggests the
enhancement of deportation.

The legislative framework for the appeals system is located
at Part 5 of the 2002 Act, which has as one of its central aims
the provisions for a one-stop appeal with the intention that all
relevant issues can be considered at one appeal [8]. The 2002
Act at section 82 (2) lists those decisions that are defined as
‘immigration decisions’ [9]. These are:

In this Part “immigration decision” means—(a) refusal of
leave to enter the United Kingdom, (b) refusal of entry
clearance,(c) refusal of a certificate of entitlement under
section 10 of this Act, (d) refusal to vary a person’s leave to
enter or remain in the United Kingdom if the result of the
refusal is that the person has no leave to enter or remain, (e)
variation of a person’s leave to enter or remain in the United
Kingdom if when the variation takes effect the person has no
leave to enter or remain, (f) revocation under section 76 of
this Act of indefinite leave to enter or remain in the United
Kingdom, (g) a decision that a person is to be removed from
the United Kingdom by way of directions under section 10
(1) (a), (b), (ba) or (c) of the Immigration and Asylum Act
1999 (removal of person unlawfully in United Kingdom), (h)
a decision that an illegal entrant is to be removed from the
United Kingdom by way of directions under paragraphs 8 to
10 of Schedule 2 to the Immigration Act 1971 (c. 77) (control
of entry: removal), (i) a decision that a person is to be
removed from the United Kingdom by way of directions
given by virtue of paragraph 10A of that Schedule (family),
(ia) a decision that a person is to be removed from the United
Kingdom by way of directions under paragraph 12 (2) of
Schedule 2 to the Immigration Act 1971.

Therefore, a refusal to vary a person’s leave will be an
immigration decision for the purposes of section 82 (1) of the
2002 Act [9] thus attracting a right of appeal under section 84
of the 2002 Act [9] if it results in the person having no leave
to enter or remain. But where the applicant has no extant
leave at the time of the application, any consequent refusal
will not be an immigration decision [10]. The issue then is
that the UK Visas and Immigration-an arm of the Home
Office ostensibly decides application for leave to remain
made by migrants with the consequence of grant or refusal of
leave to remain [11]. When a decision is made and
application refused, some attract rights of appeal and others
do not. A decision to refuse leave is governed by section 82
(2) (d) of the 2002 Act within the meaning of immigration
decision as highlighted above. The rights of appeal accorded
to such persons in a given immigration decision will either be
‘in country’ or ‘out country’ [11]. The right of appeal which
allows the person (appellant) to remain in the UK during the
appeal process is referred as to as ‘suspensive’ meaning that
such appeals suspends the removal of the migrant until the
appeal has been fully disposed of. On the contrary, the right
of appeal which does not allow the appellant to remain in the
country during the appeal process which therefore does not
suspend removal is referred to as ‘non suspensive’ [12].
Section 92 of the 2002 Act lists those immigration decisions,
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which confers a suspensive right of appeal [12]. This
provision states: “Appeal from within United Kingdom:
general’ (1) A person may not appeal under section 82 (1)
while he is in the United Kingdom unless his appeal is of a
kind to which this section applies. (2) This section applies to
an appeal against an immigration decision of a kind specified
in section 82 (2) (c), (d), (e), (f) and (j)’. Therefore a decision
that a person is to be removed by way of directions under
section 10 of the 1999 Act does not allow for an in-country
right of appeal because section 82 (2) (g) of the 2002 Act is
not listed as immigration decisions with an in-country right
of appeal under section 92 (2) of the 2002 Act.

In essence, a refusal of an application made by an irregular
migrant is not an immigration decision because he had no
leave when the application was made, and the migrant as a
consequence is not entitled to right of appeal leading to
enforcement action for removal from the UK. The First Tier
Immigration Tribunal in corroboration of the above further
held that a decision to refuse leave is not an immigration
decision if the applicant had no remaining leave at the time
the application was submitted [13].

The argument is that the dichotomy between an
‘immigration decision’ and ‘non-immigration decision’ is a
false one as it is probably anchored with the apparent
intention of achieving expulsion of migrants from the UK in
an ostensibly hostile environment. It is curious that the
irregular migrant who makes an application (usually by
payment of a fee) to the Home Office to regularize his stay
which was eventually refused will not be accorded a right of
appeal simply because, the State sees such applications as not
befitting of a right of appeal. It is therefore difficult to justify
the rationale to deny a right of appeal to a migrant or to
dichotomize between an immigration decision and a non-
immigration decision in the light of the immigration rules.
The reasoning is that the old 14-year long residence rule
enables irregular migrants, overstayers or those with breach
of conditions to regularize their immigration status and
obtain indefinite leave to remain if they remain in the country
for 14 years but now 20 years [14]. This accounted for the
comment by the Court of Appeal when it stated that the rules
operate in the nature of an ammnesty because it does not
require the migrant to have lawful residence during the
period [15]. The court reasoned that the raison d'étre of the
rule was to enable such a person to regularize their stay,
therefore holding illegality [irregularity] against them and to
refuse leave was a destruction of the point of the rule [15].

It is therefore puzzling that when such rights of appeal are
granted to the irregular migrant-overstayer under section 10
of the 1999 Act-administrative removal, such do not attract
an in-country right of appeal and therefore not suspensive
unless the migrant made an asylum or human rights claim by
virtue of section 92 (4) (a) of the 2002 Act or that the migrant
is an EEA national or family member who claims that the
decision is a breach of his treaty rights [16]. Section 94 of the
2002 Act provides:

‘Appeal from within United Kingdom: unfounded human
rights or asylum claim’ (1) This section applies to an appeal

under section 82 (1) where the appellant has made an asylum
claim or a human rights claim (or both). (1A) A person may
not bring an appeal against an immigration decision of a kind
specified unfounded. (2) A person may not bring an appeal to
which this section applies in reliance on section 92 (4) (a) if
the Secretary of State certifies that the claim or claims
mentioned in subsection (1) is or are clearly unfounded. (3) If
the Secretary of State is satisfied that an asylum claimant or
human rights claimant is entitled to reside in a State listed in
subsection (4) he shall certify the claim under subsection (2)
unless satisfied that it is not clearly unfounded in section 82
(2) (c), (d) or (e) in reliance on section 92 (2) if the Secretary
of State certifies that the claim or claims mentioned in
subsection (1) above is or are clearly; Section 96 of the 2002
Act-Earlier right of appeal (1) An appeal under section 82 (1)
against an immigration decision (“the new decision”) in
respect of a person may not be brought if the Secretary of
State or an immigration officer certifies—(a) that the person
was notified of a right of appeal under that section against
another immigration decision (“the old decision”) (whether
or not an appeal was brought and whether or not any appeal
brought has been determined) [...]” [16].

However, the right to make an in-country appeal, which
suspends removal, can be achieved only if the Secretary of
State did not certify (certification) the migrant’s claim as
clearly unfounded by virtue of section 94 or 96 of the 2002
Act [16]. When section 94 is applied, the consequence is that
the migrant will only be entitled to an appeal of the decision
while out of the country but when section 96 is applied, no
right of appeal is totally allowed. The issue of immigration
decision and suspensivity appears to be a contrivance to
increase deportation targets, which as we argue is a recurring
decimal in deportation practices of a liberal democracy.

As Craig and Fletcher observed, an applicant under section
96 of the 2002 Act is prevented from bringing an appeal
against refusal of an asylum claim, which could have been
brought earlier but was not and they argue that non-
suspensive appeals effectively deny the appeal right given
that access issues are practically insuperable when claiming
from abroad with the only availing remedy of a judicial
review [17]. In addition, the several time lines for the
submission of appeals and attempts aimed at curtailing access
to higher courts in statutory and judicial review applications
have been proactive. This proactivity and consistency in the
gradual but ostensible elimination of the right of appeal is an
ingredient of a wholesale approach to restructuring of the
appeal process for the singular purpose of achieving a set
objective- deportation [17].

In furtherance of that manifestation of intention, an anxious
scrutiny can equally be taken of the recent Home Secretary’s
statement where she stated that the government would use
legislation to remove the several layers of appeal available to
foreign nationals subject to deportation [18]. The Immigration
Act of 2014 continues the manifestation of this policy [18].
The Act now further restricts the right of appeal of migrants
with a view to achieving deportation stating that First Tier
Tribunal must not consider a ‘new matter’ unless the Secretary
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of State has given consent to the Tribunal to do so.

Furthermore, the 2014 Act allows the Secretary of State to
certify a claim prior to appeal proceedings, during the course
of the appeal or after exhaustion of the appeal [18]. At
section 17 of the Act with the heading “94B (2) Appeal from
within the United Kingdom: certification of human rights
claims made by persons liable to deportation”, paragraph 2
states that the Secretary of State may certify a claim if the
Secretary of State considers that despite the appeal process
not having begun or not having been exhausted, removal of a
person can continue provided it is not unlawful under section
6 of the Human Rights Act 1998. The implication is that
while during the appeal proceedings, the Secretary of State
may certify a matter as clearly unfounded, which will then
bring an end to the legal challenge mounted against
deportation with the effect that enforcement action would
proceed. In short, the Act has been referred to as aiming to
create a ‘hostile environment’ for many migrants in the UK,
fuelled further by its movement at breakneck speed through
the House of Commons without allowing MPs to properly
scrutinize its implications. The Labour party was reported to
have unsuccessfully challenged restrictions on the right to
appeal amongst others [19]. As Yeo stated, aside of the new
Immigration Act’s removal of the right of appeal rights
against decisions made under the Immigration Rules, it also
removes the ‘not in accordance with the law’ ground of
appeal [20].

In effect, with the advent of the immigration Act 2014, the
use of immigration tribunals to correct administrative
decisions which has profound effective on people’s lives will
be limited if not non existence leading to a return to the pre
1993 era when no refugee appeals were allowed and until
1998 when human rights appeals started [20].

Despite the above concerns, evidence suggests that it is
apparent that the Home Office has adopted the ‘deport first,
appeal second’ approach. The then Home Secretary, Theresa
May (who later became the Prime Minister) at the Tory Party
conference in Manchester in 2013 was quoted as saying that
Britain's immigration system is like a “never-ending game of
snakes and ladders” and vowed to end the culture of endless
appeals [21]. She stated that the foreign criminals, terrorists
and illegal immigrants will be kicked out of Britain before
they get the chance to claim that their human rights are being
breached. In order to achieve this, she stated that the number
of grounds on which an appeal can be lodged will be reduced
from the current 17 to 4 just four after the fiasco of the
deportation of Abu Qatada who was deported after a 12-year
legal battle [21]. True to that, and as part of the hostile
environment, the Immigration Act 2014 pursuant to that,
reduced the right of appeal and extended the number of non-
suspensive appeals with the objective of ‘deport foreign
criminals first and hear their appeals later’ where the Home
Office claims that there will be no risk of serious and
irreversible harm upon deportation. In her words the then
Home Secretary stated:

The Abu Qatada case proved that we need a dramatic
change in our human rights law. We’re going to cut the

number of appeal rights, extend cases where we deport first
and hear the appeal later, and use primary legislation to make
sure judges interpret the “right to a family life” properly [21].

Chorley reports that in the light of this case, the Home
Secretary was stated to have said that the Home Office is
poised to crackdown to more than halve the astonishing
68,000 cases lodged against the Government while
condemning the ECtHR for allowing such cases and
supported by the then Prime Minister David Cameron who
condemned the ECtHR and threatened the United Kingdom’s
complete withdrawal from the ECHR. He asserted at that
time that in future, the Home Office will be empowered to
throw people out of the country as soon as their case has been
decided by the Government only with an out of country
appeal right [21].

Further to the removal of right of appeals and suspensivity is
the issue of deferral of removal decisions. The argument here
is that the deferral of the issuance of a removal decision, which
would have attracted a right of appeal, is in itself a contrivance
of contrivance of deportability. In Mirza & Ors v SSHD [22]
the claimants argued that the Home Secretary should have
issued removal directions under section 10 of the 1999 Act to
enable them appeal and raise further arguments as set out in
the then paragraph 395C of the Immigration Rules and
exercise discretion on the basis of them [23]. The Court of
Appeal ruled that unjustified deferral of a decision on removal
is contrary to law because it makes it impossible to justify the
disruption of family and private life emphasizing that there is
no legal justification for routinely putting removal on hold or
for indefinite period [24]. The reasoning is that if the State has
an interest in not multiplying administrative proceedings and
appeals, then there is a correlative duty of fairness towards
individuals whose lives are on hold, and who may well be
committing a criminal offence by their mere presence while
awaiting an appealable decision [22].

2.1. Certification

Simply put, the meaning of certification is that if an
asylum and or human rights claim is certified as ‘clearly
unfounded’ under section 94, the applicant cannot appeal
whilst in the United Kingdom. This applies to decisions listed
in section 82 (2) (c), (d), and (e) under section 92 (2) of the
2002 Act.

Certification as argued earlier is a vehicle for the
contrivance of deportability. Section 94 of the 2002 Act
applies to all appeals made under Part 5 of the 2002 Act and
provides a certification process which removes the right for
an in-country appeal on certain asylum and or human rights
claims consistent with section 84 (1) of the 2002 Act. The
Home Office Policy document on certification advises its
officials to ensure that the power can only be used in cases
where the claim is considered to be ‘clearly unfounded’ and
strict criteria must be met before certifying [25].

In order to certify a claim as ‘clearly unfounded’ the Home
Secretary acting through the case owner (designated official)
needs to be satisfied that the claim cannot, on any legitimate
view, succeed. In R v SSHD ex p Thangarasa & Yogathas [26]
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the House of Lords defined ‘clearly unfounded’ as a
manifestly unfounded claim, which is so clearly without
substance that it is bound to fail. The court added that, it is
possible for a claim to be manifestly unfounded even if it takes
more than a cursory look at the evidence to come to a view that
there is nothing of substance in it. In ZL and VL v SSHD [27],
the Court of Appeal gave further guidance on how to approach
consideration of clearly unfounded cases. The court held that
the Home Secretary should consider the factual substance and
detail of the claim; consider how it stands with the known
background data; consider in the round whether it is capable of
belief; consider whether some part is capable of belief;
consider whether, if eventually believed in whole or part, it is
capable of coming within the convention.

In addition, when a question of credibility is turned on by
certification, the court cautioned:

Where an appellant’s case does turn on credibility, the fact
that the interviewer does not believe the appellant will not, of
itself, justify a finding that a claim is clearly unfounded [...]
Only where the interviewing officer is satisfied that nobody
could believe the appellant’s story will it be appropriate to
certify the claim as clearly unfounded on the ground of lack
of credibility alone [27; 60].

Furthermore in A4 (Iraq) v SSHD [28] it was held that
when the issue of certification is turned on with the claim
being ‘clearly unfounded’ the court’s role in such cases is to
apply normal judicial review principles, in addition to the
‘anxious scrutiny’ requirement [29]. Therefore, the test is
whether the Secretary of State’s decision to certify was
irrational, and if it was, then it was not ‘clearly unfounded’.

It could therefore be argued that the aim of certification is
to create a safe passage to deportation where the migrant
would have been removed from the country before appealing
the decision to against him. By contriving deportation
through certification, the State aims to achieve a set objective
through its laws and policies. If it is difficult to succeed in an
in-country appeal involving deportation and or removal, it
follows that it may be more difficult to succeed once the
migrant has been deported from the State. Bail for
Immigration Detainees (BID) had reported that legal aid in
the United Kingdom, is in itself is a mirage as the ‘the
availability of legal aid for immigration exists only in name’
whereas the cost of legal representation poses an obstacle for
a deportee, unarguably [30]. This is further to the argument
that, given the vulnerability and impecunious status of some
migrants subject to deportation even while possessing in-
country right of appeal, access to justice may be a mirage, as
they may not afford legal representation. Without proper
legal representation in the light of complex immigration
laws, success may be far fetched.

In addition, certification is antithetical to equality of arms
and the right to effective participation is compromised as the
migrant would have been removed in a certified case and will
be left with the option of appeal from outside the United
Kingdom. In Neumeister v Austria [31], the court harped on
the importance of equality of arms stating that there is need
for a fair balance between opportunities afforded to parties in

litigation. As the ECtHR made it clear in Fischer v Austria
[32], the requirement of equality of arms can be breached by
merely procedural inequality without the need for
quantifiable unfairness. It follows that if the migrant has been
removed, he would have been placed in a substantial
disadvantaged position against the State, as the migrant may
not have been given reasonable opportunity to present his
case- a right of ‘reasonable opportunity’ [33].

Certification analytically espoused, elicits the concepts of
irrationality (unreasonableness). The level of training of the
case owner is important if a matter should be certified in the
first place. As the House of Lords guided in ZL and VL
above, if the migrant’s case is capable of belief wholly or in
part whether or not the case owner believes it, then there
should be no certification. Irrationality invokes morality
where Lord Diplock stated that this ‘applies to a decision so
outrageous and in defiance of logic or accepted moral
standards that no sensible person who had applied his mind
to the question to be decided could have arrived at it’ [34].
The Policy document on certification advises its case owners
to note that certification under section 94 are assessed at their
highest and are only certified when they are bound to fail, but
whether this is followed in practice is a different matter as
decisions may be taken for improper purpose given that there
are no safeguards in place [35].

2.2. Certification and ‘Immigration Decisions’ Analysed

Certification in concert with the false dichotomy of
‘immigration decision’ turns on the issue of lack of effective
remedy contrary to Article 13 ECHR 1950 [36]. By certifying
decisions, which restricts in-country rights of appeal together
with the concept of ‘immigration decision’, the rights of
migrants have been affected. In De Souza Ribeiro v. France [37],
the applicant alleged a violation of Article 8 of the Convention,
read alone and in conjunction with Article 13 in particular, given
that he had had no possibility of challenging the lawfulness of a
removal order prior to its execution. The court stated:

Where a complaint concerns allegations that the person’s
expulsion would expose him to a real risk of suffering
treatment contrary to Article 3 of the Convention, in view of
the importance the Court attaches to that provision and given
the irreversible nature of the harm that might occur if the risk
of torture or ill-treatment alleged materialized, the
effectiveness of the remedy for the purposes of Article 13
requires imperatively that the complaint be subject to close
scrutiny by a national authority [...] independent and
rigorous scrutiny of a claim that there exist substantial
grounds for fearing a real risk of treatment contrary to Article
3 [...] and reasonable promptness [...] In such a case,
effectiveness also requires that the person concerned should
have access to a remedy with automatic suspensive effect
[...] Lastly, the requirement that a remedy should have
automatic suspensive effect has been confirmed for
complaints under Article 4 of Protocol No. 4 [37, 38].

The court continued:

By contrast, where expulsions are challenged on the basis
of alleged interference with private and family life, it is not
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imperative, in order for a remedy to be effective, that it
should have automatic suspensive effect. Nevertheless, in
immigration matters, where there is an arguable claim that
expulsion threatens to interfere with the alien’s right to
respect for his private and family life, Article 13 in
conjunction with Article 8 of the Convention requires that
States must make available to the individual concerned the
effective possibility of challenging the deportation or refusal-
of-residence order and of having the relevant issues
examined with sufficient procedural safeguards and
thoroughness by an appropriate domestic forum offering
adequate guarantees of independence and impartiality [37].

The court emphasized that even though States are afforded
some discretion as to the manner in which they conform to
their obligations under Article 13 of the Convention, that
discretion must not result in the practical denial of the
minimum procedural safeguards needed to protect the
migrant against arbitrary expulsion. In De Souza, the
applicant was deported within 50 minutes of lodging a
judicial review application before the administrative court.
The Grand Chamber’s criticism was that the administrative
court judge was not given the opportunity to decide whether
to suspend his deportation or not. So, there was no judicial
scrutiny at all [39]. In De Souza’s case as in many expulsion
enforcements, the haste with which the removal order was
executed had the effect of rendering the available remedies
ineffective in practice and therefore inaccessible. While the
Court is aware of the importance of swift access to a remedy,
speed should not go so far as to constitute an obstacle or
unjustified hindrance to making use of it or take priority over
its practical effectiveness [37].

However, even though it appears that the court drew a
distinction between Art 3 ECHR right-an absolute right
therefore attracting automatic suspensive effect and Article 8
ECHR rights being a qualified right that may not attract
automatic suspensive effects, but they must conform to
sufficient procedural safeguards and thoroughness. This, in
our view, does not involve certification or false distinctions
between one application or another for variation of leave
without guarantees of independence and impartiality.

Quite recently, the Court in AS (India) v Home Office [40]
was called upon to rule on the failure of the Home Office to
consider further submissions in a matter involving overstaying
under paragraph 353 of the Immigration Rules which states:

‘when a human rights or protection claim has been refused
or withdrawn or treated as withdrawn under paragraph 333C
of these Rules and any appeal relating to that claim is no
longer pending, the decision maker will consider any further
submissions and, if rejected, will then determine whether
they amount to a fresh claim. The submissions will amount to
a fresh claim if they are significantly different from the
material that has previously been considered. The
submissions will only be significantly different if the content:
(i) had not already been considered; and (ii) taken together
with the previously considered material, created a realistic
prospect of success, notwithstanding its rejection. This
paragraph does not apply to claims made overseas’.

In interpreting this provision, the Court in A4S (India) supra
held that the Respondent’s error in failing to give any proper
consideration to the new documentation provided in support
of the petitioner’s fresh claim was a material error. Flowing
from the above, it is submitted that applying paragraph 353
[41] by the Respondent without considering the merits of the
application was simply injurious to the petitioner’s claim.

More importantly, the Court of Appeal had to rule on a matter
where certification was applied in a human rights claim. The
Court in SP (Albania) v SSHD [42] clarified that if there was
‘material which was capable of being objectively well-founded
and sufficient to establish a claim, but which was not accepted
by the Secretary of State, then an opportunity to have that
evidence tested before a judge of the First Tier Tribunal should
be given and certification was inappropriate. This means that the
Court recognised the need for testing of evidence before an
independent adjudicator which the Respondent’s caseworker
would have ignored even as it concerns issues revolving around
the right to private and family life established in the United
Kingdom by the applicant and partner.

In a recent case, the issue of denial or right of appeal in a
domestic violence case came live. This concerns where a
human rights claim has been made such as this was engaged
recently by the High Court. In the Queen (on the application
of AT v SSHD) 2017 EWHC 2589 decided on 18 October
2017, Hon Mr Justice Kerr held thus:

The 2002 Act was amended accordingly, but there was still
a right of appeal (see section 82 (1) (b), as amended from 20
October 2014) against a decision to refuse a human rights
claim, as defined in section 113. Under section 84 (2), as
amended from 20 October 2014, such an appeal has to be
‘brought on the ground that the decision is unlawful under
section 6 of the Human Rights Act 1998°.

2.3. Certification Under Section 94B, Art 8 and Irreversible
Harm

It is unarguable to posit that Article 8 ECHR (the right to
private and family life) has a procedural aspect and that the
Secretary of the State cannot lawfully certify a human rights
claim (as in deportation cases) under section 94B if the
requirement to appeal from outside the UK means that the
person cannot access a fair appeal process from outside the
United Kingdom. The case of Kiarie & Byndloss v SSHD
[43] is instructive where the Court of Appeal has stated that
the correct test is whether removal for the duration of the
appeal will breach the appellant’s human rights, not whether
it will cause serious irreversible harm. In the same case that
went further to the Supreme Court (published on the 14 June
2017), Kiarie & Byndloss v SSHD [43], the Supreme Court
came heavily against certification and concluded that it will
be manifestly unfair to allow an applicant to present evidence
from abroad with limited resources which ultimately might
make it difficult for him to successfully argue his appeal.

In short, in Kiarie & Byndloss, the Supreme Court
famously held that out-of-country appeals may be unlawful
when appellants could not effectively appeal against the
decision from outside the UK, including difficulties in
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securing legal representation and giving evidence. The court
clarified that if an appeal from abroad will not be effective,
then the public interest in removal would be outweighed and
an application should not be certified.

2.4. Certification and the Reasonable Prospect of Success

In refusing applications for leave to remain, the decision
sometimes relies on paragraph 353 of the Immigration Rules
especially when there has been a repeat application. In doing
so, the decision maker makes the claim that the applicant’s
claim does not create a realistic prospect of success and on
the basis of that, will refuse the claim. This paper on the
contrary and based on the above analysis argues that
consideration under paragraph 353 is out of context with
reality and should not stand. It is submitted that it should be
left to the courts to determine what creates a prospect of
success in a human rights claim rather than the decision
maker who considers the migrant’s application. In a recent
case of SS v SSHD [44], the Court held that it was
Wednesbury unreasonable to refuse to accept the applicant’s
submission as forming a fresh claim with a reasonable
prospect of success at the First Tier Tribunal, disparaging as
it did, the issue of strong grounds or cogent evidence.

3. Conclusion

This research has shown that through the instrumentality of
the laws, albeit the interpretation given to the concept of
‘immigration decision’ and the explicit consequences of
certification of decisions, deportation of migrants is heightened
and sustained. Therefore, the configuration of the appeals
system in immigration matters appears to be contrived in a
manner that suggests the enhancement of expulsion of migrants.

Certification analytically espoused, elicits the concepts of
irrationality (unreasonableness) and certification in concert
with the false dichotomy of ‘immigration decision’ turns on
the issue of lack of effective remedy contrary to Article 13
ECHR 1950. Although, States are afforded some discretion as
to the manner in which they conform to their obligations under
Article 13 of the Convention, that discretion must not result in
the practical denial of the minimum procedural safeguards
needed to protect the migrant against arbitrary expulsion. This
proactivity and consistency in the gradual but ostensible
elimination of the right of appeal is an ingredient of a
wholesale approach to restructuring of the appeal process for
the singular purpose of achieving a set objective-expulsion.

Furthermore, it has been shown by analysis that
certification is antithetical to equality of arms and the right to
effective participation is compromised as the migrant would
have been removed in a certified case and will be left with
the option of appeal from outside the United Kingdom.
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