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Abstract: In EU competition law, presumptions are widely used for reasons of efficiency. However, the legal mechanism for 

the establishment and application of presumptions in the case law of the Court of Justice of the European Union may not always 

support efficiency. Instead, the fact that CJEU not only considers the systematic concept of presumptions per se, but also takes 

into account the full effect of EU law and any directly applicable general legal principles renders the establishment and the 

application of presumptions unpredictable and sometimes inconsistent. This phenomenon owes largely to the CJEU’s 

contextual approach in interpreting EU law and the fragmentary nature of this approach. To have a better understanding of this 

phenomenon, this article first explores the operation of presumptions in EU competition law; second, through concrete examples, 

it examines the Court’s approach to establishing and applying the presumptions; third, it identifies the potential impacts of the 

Court’s contextual approach on the enforcement of EU competition law. The article seeks to demonstrate that the Court’s 

interventions in presumption-related issues have blurred the boundary between substantive and procedural law, and thus risk 

narrowing the principle of national procedural autonomy. The Court’s approach also presents challenges for the current system of 

decentralised enforcement of EU competition law by national courts. 
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1. Introduction 

A presumption usually describes an inference from a known 

fact to an unknown fact. [1] In EU competition law, 

presumptions are widely employed to prove that an 

undertaking has engaged in anti-competitive practices. 

The justifications for the use of presumptions, as identified 

by the EU’s Directorate-General for Competition, are 

common sense, effectiveness, the value of experience and the 

proof proximity principle. [2] Underlying each of these 

reasons is the fundamental need for procedural efficiency. 

The use of presumptions for any reason obviates the need 

for evidence to establish a proposition. [3] It “conserves [the] 

resources of competition authorities and the judicial system”, 

[4] leading to a more efficient and less costly judicial process. 

However, the pursuit of efficiency must not jeopardise the 

effectiveness of EU competition law, nor breach the general 

principles of EU law. 

To date, academic discussions have focused on the 

classification of the presumptions adopted by EU competition 

law, the rationales for their application and the benefits of such 

presumptions for the enforcement system. However, despite 

the widespread use of presumptions, the way they are applied 

by EU courts does not always support the goal of efficiency. 

Rather, it demonstrates some flaws in the establishment and 

application of presumptions in the case law of the Court of 

Justice of the European Union (CJEU). 

This article does not seek to review the types of 

presumptions nor their rationales. Rather, the article’s 

purpose is to examine the way presumptions are applied by 

the EU’s judiciary, and in particular to consider the factors 

relied upon by the CJEU to establish and apply a 

presumption—that is, whether the CJEU considers only the 

systematic concept of presumptions per se or takes into 

account the full effect of EU law and any directly applicable 

general legal principles. Next, the article assesses the 

potential impacts of the Court’s approach, both on CJEU 

case law as a whole and the de-centralised enforcement of 

EU competition law at large. 
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2. Legal Mechanism of Presumptions 

The Court has developed its approach to presumptions as a 

part of the overall EU legal system through case law. Two 

steps are required to transform a presumption from a generic 

term to a legal term. 

First, as noted above, the CJEU presumes certain facts 

based on repeated occurrence, common sense, policy, 

procedural convenience, and so on. [5] The result is to classify 

similar or identical conduct into the same category. It is 

presumed that all conduct belonging to the same category 

should be treated equivalently, and that other factors, such as 

the unique characteristics of the applicant and respondent, 

may not yield a different result. 

To illustrate, a classic example of such a presumption is 

parental liability. [6] According to this presumption, parent 

companies are liable for any infringements committed by a 

wholly-owned or virtually wholly-owned subsidiary, as it is 

presumed that the parent exercises a decisive influence over 

the commercial policy of the subsidiary. [7] Other factors, 

such as whether the parent makes formal management 

decisions for the subsidiary, [8] whether the parent is aware of 

the infringement,[6] or whether the parent is a non-operational 

holding company only conducting financial audits,[9] are 

irrelevant. 

To ascertain one fact based on another is more of a logical 

process than a legal analysis. The consequence of presuming 

facts “require [s] the other party to provide an explanation or 

justification, failing which it is permissible to conclude that 

the burden of proof has been discharged.” [10] Hence, at this 

stage, presumptions are no more than commonly occurring 

inferences drawn based on circumstantial evidence. [11] They 

have no normative consequences beyond the specific cases in 

which they are applied. 

Second, the Court then assesses some presumptions in legal 

terms. This involves certain legal tests under specific 

circumstances, where presumptions constitute settled CJEU 

case law. On rare occasions, such presumptions are 

irrebuttable and become a rule of per se legality or illegality. 

[12] Once a legal test is formed, the underlying presumption is 

endowed with legal validity and its inference is imposed by 

law. [13] 

These legal tests are based on the Court’s interpretations of 

EU law and general EU legal principles. Such interpretations 

usually focus on the aim and purpose of EU law. [14] For 

example, the Court requires that to establish a presumption, it 

must strike a balance between, on the one hand, ensuring the 

prohibition of anti-competitive behaviours and preventing the 

repetition of such behaviours and, on the other hand, not 

vitiating fundamental principles of EU law. These 

fundamental principles include, among others, the 

presumption of innocence, the principle of legal certainty and 

the rights of the defence. [15] 

The above example requires a balancing between the full 

effect of competition law and other legitimate interests. 

However, the Court has not provided further detail on how this 

should be achieved. Indeed, it is extremely difficult to codify 

such a process. Thus far, the Court has only noted that the 

rebuttable nature of this presumption guaranteed its 

compatibility with fundamental principles of EU law. [16] 

In competition law, the formation of legal tests is a dynamic 

process. Building on the above example, the balancing 

exercise has been developed and enriched by CJEU case law, 

albeit sometimes inconsistently. This inconsistency can be 

seen, for example, in the CJEU’s interpretation on the 

presumption of innocence. 

The establishment of a presumption is often challenged 

based on the presumption of innocence. [17] This principle is 

enshrined in art.48(1) of the Charter of Fundamental Rights 

and constitutes a general principle of EU law. [18] It requires 

that “no one will be described or treated as guilty of an offence 

before his guilt has been established by a court”. [19] 

It is contentious whether the established and legally valid 

presumptions applied by the CJEU contravene the spirit of EU 

law by allowing a claimant to assert a proposition, such as the 

existence of an infringement, with no direct evidence, thus 

requiring the defendant to prove his innocence. [20] The Court 

has not been consistent in answering this question. 

In E.ON Energies, where there was no direct evidence of 

concerted practices, the existence of such practices was 

presumed when it was the only plausible explanation for the 

observed anti-competitive conduct. [21] The Court then 

followed the same reasoning in the Polypropylene cartel case, 

and strongly refuted any conflict between established 

presumptions and the presumption of innocence. The Court 

ruled that the application of presumptions neither unduly 

reversed the burden of proof nor set aside the presumption of 

innocence. [22] The Court found that the presumption was no 

more than a standard procedural step; if the Commission was 

able to establish that an undertaking had taken part in meetings 

of an anti-competitive nature, that undertaking was then 

required to provide an alternative explanation of the tenor of 

those meetings. [22] Although it recognised that this was 

controversial, the Court saw no conflict between applying 

presumptions and the principle of the presumption of 

innocence. 

The problem with this ruling is apparent. To say that the 

application of a presumption is reasonable and legitimate does 

not justify its compatibility with the general principles of EU 

law, including the principle of the presumption of innocence. 

Even if the application of the particular presumption used in 

the case was compatible with the principle, this does not 

necessarily indicate that all other established presumptions are 

compatible. 

Later, the Court refined its position and expanded upon its 

interpretation of the principle of the presumption of innocence. 

In Eturas, the Court found that an online travel booking 

company, E-TURAS, had imposed a 3% cap on its discount 

rate, which the Competition Council viewed as constituting a 

concerted practice in violation of art.101(1) of the Treaty on 

the Functioning of the European Union (TFEU). [17] The 

referring court presumed that, as parties using the E-TURAS 

booking system, “the travel agencies were aware, or ought to 

have been aware”, of the message that imposed 3% cap on 
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discount rate at issue in the main proceedings. [17] The Court 

was called upon to evaluate whether this presumption was 

compatible with the principle of the presumption of 

innocence. 

The Court started by identifying the presumption of 

innocence as a general rule of EU law, “which the Member 

States are required to observe when they implement EU 

competition law”. [17] Next, the Court interpreted the 

principle from two perspectives: the principle’s association 

with other evidence and the meaning of the right of defence. 

First, according to the Court, the principle precluded the 

referring court from relying solely on the presumption. In 

other words, the principle requires that a presumption should 

be read in line with “other objective and consistent indicia”. 

[17] This requires a holistic view of the body of evidence in a 

particular case to decide whether the application of a 

presumption is appropriate. To illustrate, in Eturas, the 

accused agencies, although they did not respond to the 

collusive message, acted in concert to limit the discount that 

could be applied to bookings made via the system to 3% by 

taking additional technical steps. [17] Thus, it was hard to say 

that those agencies were not aware of the message, and thus 

the presumption was not rebutted. Based on this outcome, the 

interaction of presumptions with other evidence is pivotal. 

Second, the Court emphasised the significance of 

guaranteeing the right of defence, ruling that the principle did 

not preclude the use of presumptions, insofar as the 

respondent had a realistic opportunity to rebut them. In Eturas, 

to rebut the presumption that the accused agencies were aware 

of the message, the Court considered it sufficient that the 

agencies could prove that they did not receive the message. 

[17] 

In practice, the respondent rarely provides evidence 

contrary to a presumption, and the rebuttal of a presumption is 

often difficult. [2, 15, 23] Even so, a presumption remains 

within acceptable limits “so long as it is proportionate to the 

legitimate aim pursued, it is possible to adduce evidence to the 

contrary and the rights of the defence are safeguarded.”[15, 24] 

The fact that a presumption is difficult to rebut may well 

illustrate the appropriateness of its application. 

3. The Contextual Approach 

The above discussion of the operation of presumptions 

generally illustrates the factors required for a presumption to 

be legally valid, including a consideration of the full effect of 

EU competition law and other legitimate interests. The 

Court’s approach to establishing and applying presumptions 

demonstrates some unique features. 

3.1. Presumptions Under Art.101(1) TFEU 

Throughout the years, the Court has established only 

limited presumptions under art.101(1) TFEU, the most 

important of which is the rebuttable presumption of cartel 

participation. 

In Montecatini, the General Court (GC) found that Monte 

had participated in meetings concerning the fixing of price and 

sales volume targets. Based on previous experience, the Court 

concurred with the GC’s ruling and presumed that Monte 

“could not [have] fail [ed] to take account, directly or 

indirectly, of the information obtained during the course of 

those meetings.” [25] Attendance at such meetings was 

sufficient to prove Monte’s participation in the polypropylene 

cartel. This presumed link is so firmly established in the case 

law that defences such as failing to take account of a meeting’s 

outcomes or not subscribing to a meeting’s intention do not 

constitute valid counterevidence to rebut the presumption. 

This inference removes the need to prove a causal 

connection between the concerted practices and the market 

conduct of the undertaking concerned. Similarly, in T-Mobile, 

where there was concerted action and the undertakings 

concerned remained active on the market, it was presumed 

that the undertakings had taken into account the information 

exchanged with competitors in previous meetings for the 

purposes of determining their conduct on the market. [26] 

In T-Mobile, the issue of presumption was expanded upon 

further. AG Kokott suggested that the presumption of cartel 

participation “does not concern the burden of proof or the 

reversal thereof, but the standard of proof”,[4] and is thus 

governed by national law. However, the CJEU disagreed. 

Instead, the Court ruled that the presumption of cartel 

participation stemmed from art.101(1) TFEU, as interpreted 

by the Court, and it consequently formed an integral part of 

the applicable EU law. [27] Thus, the presumption is binding 

on all the national courts and tribunals of Member States when 

they are applying art.101. 

The ruling in T-Mobile grants legal validity to the 

presumption of cartel participation. Once this presumption 

applies, subject to proof to the contrary,[10, 26-28] it is for the 

defendant to prove that either it has “publicly distanced itself 

from that practice” or it has “reported it to the administrative 

authorities.”[17, 27-29] 

To date, this presumption has mostly been applied in cases 

related to horizontal concerted practices, where proving 

concerted practices is the priority and such practices can be 

deduced from some tacit coordination or parallel arrangement. 

However, a question remains as to whether a presumption 

which is valid for a particular category of cases can be applied 

beyond that category. 

This extrapolation may not always be possible. In cases of 

horizontal agreement, the existence of an agreement with an 

anti-competitive objective is sufficient to establish an 

infringement of art.101(1) TFEU, and such an 

anti-competitive objective is easy to find in the text of the 

agreement. [30] 

As to vertical schemes, such a presumption cannot be drawn 

based on experience. In a complex vertical supply chain, 

“frequent contacts and strategic coordination are inherent” to 

such a commercial relationship, [3] and thus can rarely be 

used as evidence of collusion. 

Moreover, when colluding undertakings do not operate on 

the same level of the supply chain, concerted practices in the 

upstream market do not necessarily correspond to 

anti-competitive conduct in the downstream market. [31] 
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Unless there is direct evidence indicating the overall plan to 

collude, the competition authority must show proof of a 

connection between the concerted practices and the 

anti-competitive conduct. For instance, in Bayer, the Court 

ruled that “the mere fact that a measure adopted by a 

manufacturer, which has the object or effect of restricting 

competition, falls within the context of continuous business 

relations between the manufacturer and its wholesalers is not 

sufficient for a finding that such an agreement exists.” [32] 

Thus, without evidence of tacit participation, such as specific 

sales conditions, the imposition of service fees on certain sales, 

or selective distribution, it is extremely difficult to find a 

vertical arrangement liable for anti-competitive results. [33] 

This extrapolation fails because the evidence in competition 

law cases is largely circumstantial, and thus the relevant court 

must adopt a contextual approach to deciding whether 

concerted practices (or cartel participation) can be presumed. 

Due to the absence of key evidence, which is typically either 

in the possession of the alleged infringers [28, 34] or hidden, 

[35] the Court often needs to rely on the body of evidence 

viewed as a whole. It must draw inferences from a number of 

“coincidences and indicia” which may, in the absence of 

plausible alternative explanations, constitute evidence of 

concerted practices—that is, of the common will of 

participants. [10, 29, 36] These “coincidences and indicia” 

must, therefore, be assessed in their overall context. This is a 

question of evaluation of evidence, “in which the evidential 

value of various facts is corroborated or weakened by other 

factors”, which, taken as a whole, may show that concerted 

practices occurred. [37] 

In summary, the Court adopts a contextual approach which 

relies heavily on the evaluation of evidence and takes into 

account all relevant facts and circumstances, to ascertain 

whether presumptions can be applied. 

It is worth noting that adopting a contextual approach does 

not prevent the Court from pre-determining several factors 

when formulating a legal test. The whole process of drawing 

an inference is presented as a presumption. However, the 

Court’s inquiry into the components of a legal test is far from a 

broad and generalised analysis. Instead, the Court’s 

consideration of these factors is based on a contextual, 

circumstantial, fact-intensive and case-specific analysis. 

Besides, the application of a presumption must be balanced 

against fundamental EU legal principles to safeguard the 

individual rights that are derived from EU law, such as the 

principle of the presumption of innocence. Hence, although 

presumptions are abstracted from a set of sufficiently similar 

cases, their establishment and application involve a significant 

element of substantive law, rather than on procedural rules. 

However, there are cases where the extrapolation holds. The 

“only plausible explanation” presumption is a useful example. 

According to this presumption, “the existence of an 

anti-competitive practice or agreement must be inferred from 

several coincidences and indicia which, taken together, may, 

in the absence of another plausible explanation, constitute 

evidence of an infringement of the competition rules.”[10, 36, 

29, 38] This presumption originated in cases related to 

concerted practices, [39] and has been applied not only to 

horizontal schemes but also to vertical schemes. [30, 40] 

It is not yet clear from the above analysis which 

established presumptions can be applied to a wider category 

of cases than others, and why. In extreme cases, 

presumptions that are codified in the Damage Directive—a 

secondary EU law—are universally applicable to all 

infringements of arts 101 and 102 TFEU, and equivalent 

national competition law. [41] 

Unfortunately, there does not appear to be any objective 

criterion used to delineate presumptions’ scope. The 

application of presumptions seems to be rather random, with 

some presumptions limited to the type of infringements in 

which they were established, and some suitable for a wider 

application. 

However, the contextual approach adopted by the Court is 

unlikely to adequately resolve the question of scope. To 

emphasise the factual, legal and economic context of a 

particular case only adds to the complexity of applying an 

established presumption, and the Court’s extremely 

circumspect approach to balancing between various interests 

and the fundamental principles of EU law further complicates 

matters. These ambiguities raise the issue of whether 

presumptions are truly achieving their goal of providing legal 

certainty to companies operating in the EU. 

3.2. Restriction of Competition “by Object” as a 

Presumption 

Among the various presumptions under art.101(1) TFEU, 

the mystery of “by object” infringements has confounded 

courts, competition authorities and legal scholars for years. In 

this article, the significance of discussing this category of 

infringements is that the notion of restriction “by object” is, in 

essence, a presumption. [2, 42] 

According to the Court, certain types of coordination 

between undertakings are, by their very nature, harmful to the 

proper functioning of competition. [26] These include, for 

instance, horizontal agreements that lead to price-fixing, 

market-sharing and output-limiting. [43] These types of 

coordination usually lead to decreases in production output, 

reduced price increases, and poor allocation of resources. 

They are detrimental, in particular, to consumers. [42] Thus, 

based on experience, the Court presumes that such 

coordination, once proved, violates EU competition law, 

regardless of any actual or potential effect. 

However, ambiguity remains as to the objective criterion 

that the Court uses to determine whether a practice or 

agreement is restrictive by object under EU competition law. 

In the language of presumptions, it is unclear which factors are 

required to satisfy the relevant legal test and categorise an 

agreement into the category of restriction “by object”. The 

factors which would unable an undertaking to rebut this 

presumption are also uncertain. 

Recent CJEU case law has significantly clarified these 

issues by interpreting the constituent elements of a “by object” 

infringement. In Generics, the Court held that an agreement 

amounted to restriction by object when it did not have any 
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plausible explanation other than the restriction of competition. 

[40] This definition is consistent with a contextual approach, 

in which the object of an agreement or concerted practice is 

examined on a case-by-case basis. 

In line with this contextual approach, in Cartes Bancaires, 

the Court held that to find a by object infringement within the 

meaning of art.101(1), regard must be had to (i) the content of 

the collusive coordination, (ii) its objectives, and (iii) the 

economic and legal context in which it occurred. [42] The 

Court further clarified that when determining the economic 

and legal context, it is necessary to consider “the nature of the 

goods or services affected, as well as the real conditions of the 

functioning and structure of the market or markets in 

question.”[42, 44] These three factors constitute the legal test 

for restriction by object. When these three factors 

cumulatively reveal “a sufficient degree of harm to 

competition”, it can be presumed that the coordination in 

question involved a restriction of competition by object. Other 

factors, such as the parties’ intentions or any pro-competitive 

effects of the coordination, may contribute to the finding, but 

are not in themselves decisive. [42] 

A contextual approach that incorporates a comprehensive 

factual, economic and legal analysis based on the facts of a 

particular case is unlikely to achieve the legal certainty 

intended by the establishment of presumptions. This 

presumption is indeed not “straight forward to implement in 

practice”. [6] As a result, it is unsurprising that EU courts have 

found that seemingly clear by object infringements do not 

necessarily breach art.101(1) under the specific circumstances 

of each case. Likewise, conduct that appears to comply with 

competition law may, nevertheless, be found to have an 

anti-competitive object. [44] 

As to the rebuttal of this presumption, in Budapest Bank, the 

Court held that the defendant provided strong indications of a 

contradictory or ambivalent element—that is, a 

pro-competitive effect, such evidence cannot be ignored by 

the court in deciding whether there was a restriction “by 

object”. [45] Such effects should be “not only demonstrated 

and relevant but also specifically related to the agreement 

concerned.”[40] Thus, rebuttal of the presumption requires an 

equally substantial counter-argument. 

It follows that evidence of pro-competitive effects may be 

drawn from the content of the coordination [42] or its 

economic and legal context. [46] This means, in essence, that 

the rules governing the burden of proof are in practice truly 

relevant only where both parties provide sound, conclusive 

arguments and reach different conclusions. 

In light of the demanding criteria for establishing an 

anti-competitive object, the extent to which this presumption 

streamlines the procedure in relevant cases is questionable. 

Admittedly, this presumption does relieve competition 

authorities (or claimants) of the need to conduct a complex 

and time-consuming assessment of market impacts,[47] but 

goes no further than that. The entire process of developing an 

inference, from analysing the facts to reaching the conclusion 

(i.e. the finding of a restriction by object), is unavoidable, 

although it may take less time than the procedure for finding a 

restriction by effect. [48] 

The purpose of developing the effect and object dichotomy 

is, thus, unclear, given that demonstrating both restriction by 

object and restriction by effect requires an in-depth 

case-specific analysis. It may be more straightforward to say 

that restriction of competition is the key, and to simply regard 

restriction by object as a category of collusive conduct to 

which a legal presumption of an anti-competitive effect on the 

market applies. 

3.3. Presumptions Under Art.102 TFEU 

Compared with the limited examples under art.101, the 

Court has employed presumptions more widely under art.102, 

in almost all the elements that are necessary to prove a breach 

of the article, from dominance to abuse. 

Save in exceptional circumstances, dominance is presumed 

when a firm holds a very large share of the relevant market. 

[49] This presumption was re-affirmed in Akzo in relation to 

an undertaking with a market share of over 50%. [50] Market 

share is an important indicator of market power—that is, that 

an undertaking holds a dominant position in the market. Such 

a presumption incorporates insights from mainstream 

economic theory and practical experience, avoiding the need 

for burdensome economic analysis. [51] 

However, market share merely provides a useful indication 

of market structure and the importance of various 

undertakings in the market. [52] The commercial behaviour of 

a dominant undertaking may not always distort competition. 

Nevertheless, presumed dominance indicates that the 

undertaking concerned has a special responsibility “not to 

allow its behaviour to impair genuine, undistorted competition 

on the internal market.” [53] 

In light of this special responsibility, the Court applies 

presumptions to establish an abuse of dominance. In 

Hoffmann-La Roche, the Court established that exclusivity 

and fidelity rebates that bound customers to the exclusive 

provision of supplies or granted financial advantage were 

presumptively abusive. [54] The Court reasoned that such 

rebates, if granted by a dominant company, would “deprive 

the purchaser of or restrict his possible choices of sources of 

supply and… deny other producers access to the market.”[49] 

When engaged in by a dominant firm, this type of conduct is, 

by nature, capable of restricting competition. 

In Intel, the Court illuminated three ways to rebut this 

presumption. [53] The dominant undertaking can adduce 

sufficient evidence to either objectively justify the conduct, 

show there has been no exclusionary effect, or demonstrate 

efficiency gains that are sufficient to compensate for the 

foreclosure effects. [55] In either case, defence of the 

presumption requires a contextual rebuttal based on a 

case-specific analysis. [56] 

3.4. The Fragmentary Nature of the Contextual Approach 

As noted in the introduction, presumptions are expected to 

contribute to the clarity of competition rules, foster 

predictability and legal certainty, and thus enable the effective 
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enforcement of competition law. [6, 57] This might be true for 

individual legally valid presumptions; the overall picture, 

however, is quite the opposite. 

As discussed above, the Court adopts a contextual approach 

to the establishment and application of presumptions. By 

requiring a thorough examination of all relevant factual, legal 

and economic factors, the Court demonstrates that its use of 

presumptions is reasonable and legitimate, prevents conflicts 

of interest, and ensures that EU laws and general legal 

principles are respected. 

The nature of such a contextual approach means that few 

presumptions are universally applicable. Some presumptions are 

interpretations of EU competition law and are granted legal 

validity, whereas others are not. The only way to distinguish 

between the types is to identify whether the CJEU has explicitly 

stated that a particular presumption constitutes an interpretation 

of arts 101 and 102 TFEU or an integral part of those articles. 

However, the Court does not grant legal validity to a 

presumption in a single instance. The establishment of 

presumptions is based on experience; only when an inference 

appears frequently in cases will the Court apply the contextual 

approach and decide that a presumption should be binding. 

However, there does not appear to be an objective criterion 

for deciding when a presumption should be established. This 

decision seems to depend entirely on the Court considering 

that there is sufficient proof of previous experience and it is 

appropriate to establish a presumption. This practice leads to 

the co-existence of both binding and non-binding 

presumptions. 

This distinction has further implications. If some 

presumptions are established in CJEU case law, questions 

relating to the application of these presumptions are a question 

of EU law. Hence, they must be applied uniformly among 

Member States, without national deviations or divergences. On 

the other hand, non-binding presumptions fall within national 

jurisdictions. As a result, national statutes and case law apply, 

leading to variations between Member States. [58] Thus, from 

a holistic point of view, the fragmentary nature of presumptions 

does not grant sufficient legal certainty. 

Even when certain presumptions are established with legal 

validity, difficulties may arise in their application. For 

presumptions established in CJEU case law, the Court cannot 

identify an exhaustive list of situations in which such 

presumptions may apply. Hence, the application of 

presumptions is always open to interpretation, which may lead 

to the creation of exceptions and rebuttals, or even the 

modification of established presumptions. [2] 

This is also true for presumptions which are codified in EU 

law. For example, art.17 of the Damage Directive presumes 

that cartels cause harm. The presumption of harm relies on the 

lesson of experience that more than nine out of ten cartels 

cause illegal overcharges. [59] It presumes a causal link 

between the cartel and an effect on price. 

National variations appeared when this article was 

transposed into national law. For example, some countries 

appended an additional presumption of overcharge to the 

presumption of harm,[60] while some extended this 

presumption beyond cartel cases. [61] Even when the original 

wording was transposed exactly, the notions of “harm” and 

“cartel” may still vary among Member States. 

In any event, national courts, in applying this presumption, 

need to consider each of its elements. Having regarded all the 

facts and circumstances before them, national courts need to 

identify the harm caused by the infringement, the party which 

suffered the harm, and where the harm occurred. Otherwise, a 

robotic application of the presumption may lead to 

over-compensation in cases where a collusive scheme did not 

result in any damage or where cartels were planned but not 

implemented. [62] 

Then again, the contextual approach applies. National 

courts’ application of such presumptions must incorporate the 

assessment of evidence and application of the standard of 

proof, the result of which is governed by national law under 

the principle of procedural autonomy and is subject to the 

principles of equivalence and effectiveness. [17] EU 

legislators have “consciously accepted the existence of 

certain variations in Member State practice.” [4] According 

to AG Kokott, such variations are inherent in the 

decentralised enforcement of EU competition law. [4] 

4. Blurring the Substantive-procedural 

Dichotomy 

The contextual approach strikes a balance between 

conflicting interests and guarantees the full effect of EU law 

and general EU legal principles. Because of this, the result of 

the contextual approach cannot be criticised. However, the 

Court’s overwhelming emphasis on contextual analysis, as 

well as the required balancing among all legitimate interests, 

may blur the boundary between substantive and procedural 

law. 

The establishment and application of presumptions are 

elements of substantive EU law, as they embody a contextual 

analysis and are tightly connected to the evaluation of 

evidence and the standard of proof. However, the result of 

applying a presumption is to shift the burden of proof, a purely 

procedural operation. 

This generates some problems, as presumptions are, 

ultimately, a burden-shifting mechanism. The Court thus 

engages in de facto regulation of the burden of proof through a 

contextual analysis of case-specific facts and circumstances. 

Oddly, procedural law consequences are determined by 

substantive law analyses. Presumptions, therefore, neither 

guarantee legal certainty and procedural convenience (as 

procedural law should), nor do they define rights and 

responsibilities (as substantive law should). 

Legal scholars have attempted to characterise presumptions 

as pre-determined rules, according to the “proof-proximity 

principle”. [3, 63] Under this principle, the use of 

presumptions does no more than allocate the burden of proof 

to the party which is more likely to hold the relevant evidence. 

[3] However, the identification of the party which has better 

access to the evidence must consider the economic and factual 
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context, the result of which should be balanced against various 

legal principles. Thus, presumptions cannot be characterised 

as pre-determined rules. 

In addition, the issue of the scope of presumptions is 

becoming increasingly significant. As the Court randomly 

harmonises questions or segments of national procedure,[64] 

the growing body of CJEU case law, which de facto regulates 

the burden of proof, is encroaching upon national civil 

procedure and, thus, risks narrowing the principle of national 

procedural autonomy. [65] 

In this context, the Court’s role in developing EU law is 

critical. When applying presumptions, the Court deviates from 

its traditional approach of intervening only when national 

courts request preliminary rulings from the Court to obtain 

authoritative interpretations of genuine ambiguities in EU law. 

Instead, the Court establishes and applies presumptions in any 

appropriate and necessary case. 

The case law demonstrates the Court’s tendency to develop 

a set of binding rules that establish presumptions and regulate 

the application and rebuttal of these presumptions. This 

law-making process goes beyond the original role of the CJEU, 

which is to give effect to the sometimes imprecise, incomplete 

or excessively general provisions of EU law, and to enable the 

law to remain contemporary. [66] 

Besides, these rulings are context-specific and 

policy-oriented. They do not deal with the conventionally 

systematic concept of presumptions per se, but rather with the 

effects of Treaty provisions and the directly applicable EU 

legal principles. Hence, they do not only generate procedural 

efficiency; instead, their function is to implement competition 

policies and safeguard the uniform application of EU law. As 

a result, these rulings are fragmentary, non-systemised and 

sometimes internally inconsistent. [67] 

Therefore, it is questionable whether national courts will 

embrace the Court’s contextual approach to adjudicating 

presumptions, given that this is a procedural law issue and 

falls within national procedural autonomy. Adopting the 

Court’s contextual approach would confine the allocation of 

the burden of proof to context- and effect-based value 

assessments only, which are to be decided by national courts 

based on national civil procedural law. 

5. Challenges in the Enforcement of EU 

Competition Law 

The legal operation of presumptions in competition law 

brings into question the traditional dichotomy between 

substantive and procedural law. It is problematic when the 

Court’s substantive law analyses have procedural law 

consequences. 

This observation is not limited to the issue of presumptions. 

For example, the Commission has also introduced the balancing 

test to the disclosure of evidence in private enforcement of EU 

competition law. [68] Notably, both presumptions and 

disclosure of evidence are evidence-related issues. 

These circumstances present challenges for the 

de-centralised enforcement of EU competition law before 

national courts, requiring the parallel application of both EU 

law and national law to presumption-related issues in 

competition law cases. National courts are obliged to treat 

presumptions differently in cases concerning the application 

of EU competition law or equivalent national competition 

rules, as compared to other civil cases. 

Such a parallel application imposes high demands on the 

quality and capacity of national judiciaries in dealing with 

competition law cases. For these national courts, the issue of 

presumptions is determined not by pre-determined evidentiary 

rules, but by a contextual evaluation that takes into account all 

relevant facts and circumstances, and that complies with all 

EU law and general EU legal principles. 

In developing the case law on presumptions and other 

competition law-specific issues, the CJEU risks reinforcing 

the image of EU competition law as highly specialised, 

“inaccessible to the outside world”, and unable to be fully 

integrated into the basic “tool kit” of ordinary judges. [69] 

National courts may choose to avoid problematic contextual 

evaluations by ignoring competition law issues and failing to 

consider relevant EU law. 

If this occurs, the Court’s efforts to safeguard the full effect of 

EU law and EU legal principles is doomed to futility, because it 

will come at the expense of fewer references to EU law by 

national courts. Thus, the Court’s approach likely does not 

support the “harmonisation” that the de-centralised enforcement 

system for EU competition law is intended to achieve. [70] 

6. Conclusion 

In EU competition law, presumptions are established and 

applied far beyond the function to obviate the need for 

evidence to establish a proposition. The Court’s contextual 

approach imposes a substantive requirement to evaluate not 

only EU law principles but also facts and circumstances of a 

particular case in order to decide the establishment and the 

application of presumptions. As a result, presumptions are no 

longer simply a procedural law tool to shift the burden of 

proof, but also a substantive law element to ascertain a fact or 

to attribute to a certain extent legal liabilities. Hence, it blurs 

the subtantive-procedural dichotomy and, thus, renders the 

consequent application of presumptions unpredictable and 

inconsistent. This is one of the challenges imposed by the 

de-centralised enforcement system, and will continue to be 

one as the Court expands its balancing exercise in 

interpreting the EU law, including EU competition law. 
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