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Abstract: Various scientific studies and researches conclude that Ethiopia is a center of origin and diversity of Eragrostis
Teff. Teff is a gluten free crop that has been originated and cultivated for centuries in Ethiopia. Due to its gluten free nature,
most European and American consumers are fond this crop. This perhaps captures the interest of developed countries market
which will contribute to the development and modernization of Ethiopia’s agriculture on which the country’s economy is
massively dependent on. Conversely, as a result of the patent protection granted on Teff flour processing and the resultant
gluten free Teff flour product made up of Teff and other gluten free and gluten containing crops in Europe, Ethiopia could not
access European gluten free market. European patent on Teff flour processing granted by European Patent Organization (EPO)
is still active and validated in some member countries to the European Patent Convention (EPC). Therefore, this research
article will assess and evaluate the patentability requirements enshrined under EPC with the protection sought for Teff flour
processing patent (Teff patent) granted by EPO. Further, domestic court decisions regarding Teff patent (decision of Hague
court that hears the litigation between Ancientgrain BV vs. Bakels Senior NV) will also be analyzed to the extent relevant to
this research article. At last, this article explores and discusses the domestic jurisdictions and laws that are necessary and
instrumental for the invalidation/nullification of Teff patent.
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protection enforceable in all EPC member States that the
patentee has paid national validation fee. [4] However,
member States to the EPC are able to maintain their
sovereignty over patent enforcement (ownership, validity,
and infringement) since the EPC established that patent rights
must be administered and enforced by the domestic laws of
EPC member States. [5]

Based on EPC, EPO granted Teff flour processing patent
(Teff patent) which covers 29 claims. [6] Teff patent covers
the process and its end products of the process patent given
where the products are derived directly from the application
of the process patent given. [7] These processes and products
includes inter alia, the falling numbers of Teff flour,[8]
mixture of gluten free Teff flour with other glute free and
gluten containing crops,[9] dough or batter,[10] food
products or luxury food products,[11] method of making food
products,[12] baked and pre-baked products,[13] and method

1. Introduction

The European patent system as it stands now is
implemented by the European Patent Organization (EPO),
which is established by the European Patent Convention of
1978 (EPC). [1] The result is a centralized system
administered by EPO. [2] This makes it possible for an
inventor to obtain a patent protection upon various European
countries through a single application filed at the EPO or
national offices of the EPC member countries. If a patent is
granted as a result of a European Patent Application, then the
resultant patent has the same effect in all contracting
countries for which it is granted, have the effect of and be
subject to the same conditions as a domestic patent granted
by that country. [3] This concept is generally called a “bundle
of patents” where the patent applicant has now a patent
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of binding a composition. [14]

2. European Patent Grant Procedure

The duration of protection of EP is 20 years from the date
of filling the patent application. [15] The grant of European
Patent (EP) confers the same right like that of national
patents granted by EPC member country that commences
from the publication date on European Patent Bulletin. [16]
And the patent application should have to pass formality and
substantive requirements stipulated by the EPC.

2.1. Formality Requirement

EP procedure commences at the stage of filing patent
application. After receiving the patent application, the EPO
checks formality requirements has been met. Then it carries
out a search and draws up a search report that mentions the
documents which may be taken into consideration in
deciding whether the invention to which the EP application
relates is newness and inventiveness. Then the EPO
publishes the patent application, together with the search
report, after the expiry of a period of 18 months from the date
of filing or, if priority from an earlier application is claimed,
from the date of priority. [17] This search report
accompanied by a non-public opinion, on whether the
application and the invention to which it appear to meet the
requirements of the EPC is sent to the patent applicant and is
finalized in formality requirement.

2.2. Substantive Requirements

Apart from formality requirement, EP will be granted upon
the fulfilment of substantive requirements contained within
the EPC are met. These requirements are inter alia, the
invention must not fall under non-patentable subject matter;
it must have technical character; the invention must be new;
it must be non-obvious; it must be sufficiently disclosed; and
it must be useful. [18] And upon fulfilling these requirements,
the EP will be granted that has the effects of a national patent
granted in the EPC member countries. [19]

Although there is no agreed definition upon what exactly
invention mean, it is common in Europe that an invention is
new and it must involve technical solution to a technical
problem. For example, invention may relate with the creation
of an entirely new device, product, method or process.

The universal novelty requirement, as applied in most
jurisdictions including EPO, it prevents the patenting of
information that has been published in any form either
through written, oral disclosure, disclosure by use or any use
in anywhere in the world. [20] Mere discovery of something
that is already found in nature without human ingenuity,
creativity and inventiveness does not qualify as an invention.

An invention is considered to be new, if it is not part of the
“state of the art”, i.e. if it was not embodied in the public
domain in the globe before the patent application in question.
[21] The requirement of inventive step is designed to ensure
that patents are only granted for creative and inventive

solutions for a given problem, and not to the developments
that a person with ordinary skill in the art/technology could
simply construe from what is already exists in prior art. [22]

The invention must be disclosed the written description of
an invention in sufficient detail so that any skilled person in
the art can renovate and practice the invention from the
descriptions and the drawings without exerting extra
inventive effort. However, if the invention lacks this step, the
patent may not be granted or may be revoked/nullified after it
is challenged (either in a court action or patent offices). In
addition, an invention must be useful for any kind of industry
where it is granted. Finally, the patent application must not
fall under the categories of non-patentable inventions or
exceptions to. [23]

Then, the examining division of the EPO is of the view
that the above steps are fulfilled, it may decide to grant the
patent. Nonetheless, any person can file opposition for the
grant of this patent within nine months of the grant. [24]
Basically opposition procedure is to ensure that the patents
are granted appropriately and wrongfully granted patents
could be revoked by EPO. And if the party aggrieved by the
decision of EPO, he/she/it file its notice of appeal to the EPO
Boards of Appeal. [25]

From the above general feature, one can construe that
European patent system is not exclusive and national routes
are still open. For applicants interested in patent protection in
one or more of EPC member countries, patent application at
the EPO level is an attractive option and cost effective. [26]

3. General Overview of Teff Genetic
Resources

3.1. Agronomy and Nutrients of Teff Genetic Resources

Ethiopia has one of the most bio-diverse country in the
world with 74.3 million hectares of arable land ranges over
18 major agro ecological zones which makes it suitable to
grow over 100 types of crops. [27] Due to agro ecological
zone variations, Ethiopia has experienced diversified fauna
and flora with a large variation in ecosystems and agricultural
potential, ranging from pastoralist areas to moisture-reliable
lowlands and highlands as well as drought-prone highlands
and lowlands. [28] According to Nicolai Vavilov, Ethiopia is
considered to be the center of origin and diversity for many
economically important crops inter alia, Teft (Eragrostis Teff
(Zucc.) Trotter) belongs to family Poaceac and genus
Eragrostis. [29] Teff is originated and was domesticated in
Ethiopia between 4000 - 1000 BC. [30] The genus Erafrostis
genus has 350 species, of which and Teff is the only
cultivated cereal species. [31] Until 2018, there are 44
registered Teff varieties are available in Ethiopia. [32]

At the Ethiopian Biodiversity Institute gene bank there are
about 5,971 accessions of domesticated farmer varieties and
5 accessions of wild relatives of Teff, which is collected from
various agro-ecological zones of Ethiopia. [31]

Teff has high nutritional values of protein, carbohydrate,
fat, vitamin A and C, fiber, Thiamin, Riboflavin, Niacin,
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Calcium, Chloride, Chromium, Copper, Iron, Magnesium,
Manganese, Phosphorus, Potassium, Sodium, Zinc and eight
Essential Amino Acids (isoleucine, leucine, methionine,
lysine, phenylalanine, threonine, tryptophan and valine). [33]

3.2. Production and Consumption/Use of Teff

In terms of production and consumption, Teff is the most
important cereal crop in Ethiopia. It is relatively resistant to
many abiotic and biotic stresses and can be grown under
different agro-ecological zones. [34] Furthermore, it can also
be stored for years without being seriously damaged by
storage insect pests. [34]

As the most preferred staple food in Ethiopia, Teff fetches
relatively higher price and important cash crop for farmers.
[35] This top area crop counts for 3 million hectare of the
cultivated land and in 2013/2014, it was estimated that about
8 million producers or farmers (that is 43 percent of all
Ethiopian) were involved in the production of Teff. [28, 36]

Linked with public support in agricultural research and
development, Teff has been considered a priority crop with
considerable public investment in its research and
development. However, national productivity levels of Teff
still remain low, though there is a slight increase over time
(average yield reached 1.66 tons/ha in 2016) along with a
low level of commercialization among smallholder farmers.
[35] This has limited the extent to which the potential of Teff
as an export commodity can be realized, especially since its
globalization.

Ethiopian used Teff for the production of traditional food
products, such as injera, sweet unleavened bread (“kifa” and
“anebabero™), opaque beer (“talla”), local spirit (“katikalla”
or “arakie” or “shamit”), soups and gruels or porridge (muk).
[37, 38] However, injera prepared from Teff is important
food item consumed with spicy stew made from meat, beans,
dairy products or cabbage. Various works have shown that in
its injera making features (rollability, evenness of injera eyes,
resilience, attractive flavor, freshness and slow staling over
storage), Teff grain flours are superior than any other cereal
flours. [39]

Through research, adaption or development of recipes,
value added new food products of Teff could be developed.
In recent years, Teff has been internationalized and has
become an export commodity, given its nutrition value,
thereby boosting its level of commercialization beyond the
domestic market. For instance, in global north particularly
United States and Europe, different Teff food products have
been developed that directly targets gluten-intolerant people
(2-4% of population). And this increases the popularity and
demand for Teff flour and Teff-based products. [31]

3.3. Marketing and Trading of Teff

Due to absence of alternative cash crop (such as coffee, tea
or cotton) and its higher price, Teff is a major commercial
crop produced in producing areas of Gojjam and Shoa. [39]
Trade in Teff operates through local markets and diverse
actors comprising local assemblers, wholesalers, retailers,

millers and, in recent years, Teff bread (injera) makers.
Though the government wanted to include Teff in Ethiopian
Commodity Exchange trade, this has not yet happened due to
the challenges in setting up standard grades for determining
quality.

Nevertheless, Teff is one of the commodities where quality
of the variety is established on the basis of grain color and
size and by the location where it is produced. [35] There are
three conventional color-based grades for Teff (white, mixed
and red). White and red Teff fetches the highest and lowest
price consecutively. [40] Area of production is an important
indicator of quality for each color, and Ada and Oloncomy
(particular districts in East Shoa). [41]

As a result of its nutritional properties (high in fibre,
calcium, iron and protein, low glycemic index and gluten-
free nature), Teff has been labeled as the new super food in
North American and European markets. [42]

Recognizing the importance of Teff in domestic
consumption, the government has banned exports of both
Teff grain and flour since 2006 (Teff grain and flour) so as to
control domestic price hikes, which left producers limited to
domestic market. [35] However, recently in 2015, the export
of Teff flour was allowed, together with controlled export of
Teff grain, through 48 farms licensed to produce for export.
[35]

4. Teff Patent and Scope of Protection
4.1. Overview of Teff Patent

Teff patent was first filed in the Netherlands by Soil &
Crop Improvement BV on July 22, 2003. [6] The
international filing date and the date of filing under EPO are
22 July 2004, [6] and Teff patent was granted by EPO on 10
January 2007. [6] And as per article 64 (1) of the EPC, the
patent will expire after 20 year from its application, i.e. by
2024. The patent proprietor is stated as Health and
Performance and Food International B.V. (HPFI) in the
European Patent Specification published by EPO, whereas in
the international application published under the Patent
Cooperation Treaty by the World Intellectual Property
Organization is given as S&C B.V. [43] Jans Roosjen from
Hooghalen in the Netherlands is mentioned as an inventor for
all of the three patent publication. [44]

The granted Teff flour processing patent covers 29 product
and process claims. Of them, there are two independent
claims. [45] and the rest as dependent claims that are based
their claim on other claims. And the patent also covers the
end product of the process patent given where the products
are derived directly from the application of the process patent
given. [7] The followings are the scope of subject matters
protected under the Teff flour processing patent granted by
the EPO.

4.2. The Scope of Teff Patent

Since the Teff flour processing patent extends to the
products derived from the application of the process that is
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protected by the patent right, the following are major claims
that defines the scope of Teff patent.

4.2.1. The Falling Numbers of Teff Flour

Health and Performance Food International BV claims that
the invention is related to gluten free flour of Teff grain with
a falling number at the moment of grinding at least preferably
250, and most preferably at least 380 falling numbers. [8]
Furthermore, a ripe grain of Teff flour that has a falling
number at the moment of harvesting at least 1.05, and most
preferably 1.30 times higher. [46]

Falling number is an international standard of sprout
measurement with the full name ‘Hagberg Falling Number’
which is widely used by baking industry to indicate flour
quality of wheat and other cereals. [47] This method was
developed by two persons (Sven Hagberg and Harald Perten)
to determine the alpha amylase activity of wheat flour, but is
now commonly used by the baking industry to indicate flour
quality. [47] It indicates the alpha-amylase activity in the
flour. [48] A high fall number means low alpha-amylase
activity which indicate that the flour is less degraded by
enzymes. [48] It is measured by heating the flour in water
and measuring the rate of fall of a plunger. [48] As sprouted
grain produces enzymes that breaks down starch, the ball will
fall more quickly if the starch content is low, and this results
in a lower falling number. [49] In 2001 it is disclosed to the
general public that the common commercial minimum for
making bread is 250 Hagberg fall number. [50]

4.2.2. Mixture of Gluten Free Teff Flour with Other glute
Free and gluten Containing Crops

The other claim is a mixture of gluten free Teft flour with
gluten free crops (potato, rice, corn, arrow root, buck wheat
or quinoa) and gluten containing crops (wheat, barley, rye
and oat) with a falling number higher than 400 and, more
preferably 450. Such a mixture is described as containing
minimum values of iron, calcium and mineral binding
substance. [9]

4.2.3. Dough or Batter

A dough or batter made up of gluten free Teff flour, a
mixture of gluten free Teff flour with other gluten free crops
stated above and a mixture of gluten free Teff flour with
gluten containing crops are also protected. [10] Furthermore,
the patent protection extended to extruded products or dry
dough of at least products like pastas (macaroni, spaghetti,
tagliatelle, lasagna, etc.) and noodles (vermicelli, thin
Chinese noodles, chow mein, etc.). [50]

4.2.4. Food Products or Luxury Food Products

A food product is made up of gluten free Teff flour, a
mixture of gluten free Teff flour with other gluten free crops
stated above and a mixture of gluten free Teff flour with
gluten containing crops. [51] Moreover, the patent claim
states that a food product or luxury food product prepared
from unground grain belonging to Eragrostis Teff at the
moment of preparation with the falling number at least 250
and most preferably at least 380. The protection conferred to

these food products or luxury food products can be either in
the form of solid (bread, pastry, cookies, pizza, pasta,
crackers, biscuit, food bars, cornflakes, breadcrumbs, noodles,
etc.) or liquid (beer). [50]

4.2.5. Method of Making Food Products

A method of baking gluten free Teff flour, a mixture of
gluten free Teff flour with other gluten free crops or grain
stated above and a mixture of gluten free Teff flour with
gluten containing crops or grain as stated in the patent claim
19 and 20. According to the patent claim, the method for
baking a product involves three steps. This includes:

a) Preparing a dough or batter by mixing flour with a
liquid and, optionally, a leavening agent;

b) Kneading this dough into the desired shape; and

c¢) Heating the dough for some time. [12]

4.2.6. Baked and Pre-baked Products

The patent further include protection for pre-baked (which
can be baked off at home by the consumer) and baked
product of gluten free Teff flour, a mixture of gluten free Teff
flour with other gluten free crops or grains stated above and a
mixture of gluten free Teff flour with gluten containing crops.
[13]

4.2.7. Method of Binding a Composition

Lastly, the patent claim cover methods for binding a
composition made up of Teff flour, a mixture of Teff flour
with other gluten free crops stated above and a mixture of
Teff flour with gluten containing crops, preferably a
pharmaceutical or cosmetic composition, of at least two
components, involving mixing components with starch from
flour produced according to the claims of the patent. [52] In
relation to food, such thickening agent may, for instance, be
used in soups and sauces. However, such a composition may
also be used as a binding agent in a pharmaceutical
composition such as a tablet, a capsule or coated tablet. [50]

4.3. Prohibition and Their Effects

Surprisingly, the wise strategy that the patentee has
followed gave him/her/it wide margins of patent protection.
The protection of Teff flour applies to any Eragrostis Teff
varieties without distinction since their falling numbers are
matched with the patent. In other words a flour of any variety
of Eragrostis Teff can be a subject of this patent protection so
long as the falling number of Ethiopian Teff varieties are
matched with the falling numbers stated in the patent. In this
connection with this, furthermore, it is worth mentioning that
the Ethiopian Biodiversity Institute were conducted a falling
number analysis of 22 Ethiopian Teff varieties in
collaboration with Kaliti Food Share Company on May and
June 2008, and the result revealed that the fall number these
varieties ranged between 273 and 400+. [53] If these values
are representative of Teff varieties in general, the Teff patent
technically cover the processing of much of flour of
Ethiopian Teff varieties. [53]

And this careful and wise strategy of patent application
implies that the patent right categorically forbids anyone
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including Ethiopia to export any such products within the
ambit of the protection given to the patentee except with a
permission of the patentee. For instance, currently the market
of designated European countries to the Teff patent is in
principle closed for the Teff and a mixture of other gluten
free and gluten containing flour; pre-baked and baking
quality of such flour; all ripe grain of Teff varieties (if flour
of such crop falls within the range of falling numbers); and
all batter or dough made up of such flour, comprising the
resultant products in either in liquid and solid form as stated
above. This would practically prohibit Ethiopia to enter into
any other agreement with another company to claim patent
rights in these countries. In effect, it may also mean that
Ethiopia may not be able to export its Teff based products to
any of Teff patent designated countries.

5. Teff Patent and EPC’s Substantive
Requirements

5.1. Novelty

5.1.1. Storage of Teff Grain

The novelty requirement under Article 52 (1) of EPC states
that the invention must be novel and it does not form part of
the state of prior art. State of prior art means “everything
made available to the public by means of a written or oral
description, by use, or in any other way, before the date of
filing of the European patent application”. [54] This means,
there is no qualification on the mode of prior art evidence
(written, oral, photographic approach or otherwise) in which
the technical information was made available to the general
public.

In Teff patent, HPFI claimed that storing Teff grain after
ripening for duration of 4-8 weeks and grinding it amounts to
good baking quality of Teff flour. [S5] However, storing Teff
grain after harvesting is a matter of public knowledge before
the patent application. Farmers are aware that storing Teff for
longer time gives high economic benefits and flour quality.
[56] Due to its nature, Teff can’t seriously be damaged by
common storage pests, and the longer time Teff is stored, the
higher is its values. [57] In connection with this, the inventor
of Teff patent also explains that he worked with Ethiopian
farmers and this fact by itself justifies that the inventor
learned variety of knowledge about post-harvest processing
and storage of Teff that has existed for centuries. [58]
Therefore, it can be argued that the inventor used post-
harvest and storage processes of Ethiopian farmers that have
already existed before the application of the patent, and this
defeats the novelty requirement.

5.1.2. Falling Numbers of Teff Grain

The falling numbers of Teff flour is another invention
claimed by Teff patent. [57] According the description of Teff
patent, customary Teff flour (Teff mixed with wheat flour to
prepare injera) frequently leads to problems of instability of
the product and unattractive taste. [59] Furthermore,
description the patent mentioned that customary Teff flour
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has either too high or too low falling numbers that makes it
unsuitable for baking quality. [60] And in order to solve such
unattractiveness, instability and low baking quality of Teff
flour, HPFI claimed that it invents falling number ranges
from 250-380 second. [59]

However, in 2001 it is disclosed to the general public that
the usual commercial minimum for making bread is 250
Hagberg fall number. [48] Therefore, it is not novel to
describe a falling number range for baking of Teff product
since such information is part of prior art. [48]

Moreover, the test of 22 Ethiopian Teff varieties revealed
that their falling numbers varied from 273-400 seconds. [49]
Such range of falling numbers is presumed to be the inherent
genetic quality of Teff genetic resource but a creative
solution for the problems mentioned by the inventor.

Further, The Hague Court in its decision of a suit between
Ancientgrain BV vs Bakels Senior NV regarding two Dutch
patents, NL 1023977 (processing post-matured Teff flour)
and NL 1023978 (Flour mixture comprising Teff flour),
conclude that the falling numbers mentioned by the patents
are no longer an invention since S&C circulated Teff
message to growers of Teff before its patent application. [61]
Teff message mentions:

“Dutch Teff flour has too low falling numbers, a Teff flour
from United States has too high fall numbers; a mixture of
two ingredients baked well; the falling numbers is a value
that indicates the quality of the starch (i.e. whether the flour
can be used and baked), the Dutch Teff grain matures, giving
it more favorable (higher) fall number” [61]

This message revealed that skilled person in baking
industry can understand that flour with low falling number
must be mixed with a flour with high falling numbers in
order to get good baking quality and that the Dutch Teff grain
ripens. [61] In other words, the mixture of too high and too
low falling numbers of Teff flour will give a fall numbers of
medium or good baking quality flour. [61] Since, Teff
message reveals this information and it was communicated
before the patent application, it is considered that such
information belongs to prior art so that the claimed invention
lack novelty. Therefore, the inherent genetic quality of Teff
grain coupled with the information revealed by Teff message
implies that the patent lacks novelty.

5.1.3. Grinding of Teff Grain

The other invention claimed by Teff patent is the grinding
of Teff grain. The patent states that in order to get fine flour,
it must pass through a sieve with a maximum pore size of at
least 150 and at most 100 microns. [55] Description of Teff
patent mentioned that customary Teff flour is usually not
ground fine enough for baking quality because customary
Teff flour is obtained by grinding the grain directly after
harvest and this causes problem with the processing thereof
in baked products. [60] In order to solve such problem and
get fine flour, the grain must be stored at least 4 and at tmost
8 weeks after harvesting and grinding in order to gain good
baking quality of flour. [60] Additionally; customary Teff
flour is not usually ground fine enough and in order to get
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fine flour, the grinding of the Teff grain can be done
according to conventional standard procedures for the
preparation of flour using preferably pin-mill with integrated
cooling. [60] Such description of invention with regard to
grinding of Teff grain is not novel due to the fact that most of
Ethiopian Teff varieties have the ability to produce Teff flour
with a margin of 250-380 falling numbers. [49] Moreover,
traditional storage of Teff grain for longer time will give finer
flour for baking products. [57] Therefore, patent claim with
regard to grinding of Teff grain via conventional standard or
pin-mill does not amount to any new invention on Teff flour
and the resultant product since the invention is a matter of
public knowledge and natural feature of the Teff grain.

5.2. Non-obviousness

The other requirement under Article 52 (1) of the EPC is
an inventive step. As per article 56 of EPC:

“An invention shall be considered as involving an
inventive step if, having regard to the state of the art, it is not
obvious to a person skilled in the art.”

The issue of non-obviousness step will only follow when
the invention is novel. [62] The word ‘obvious’ means an
invention that follows plainly or logically from the prior art
(written or otherwise evidence) or that doesn’t go beyond the
ordinary advancement of technology. [62] It is also
something which doesn’t involve the exercise of any skill or
ability beyond what to be expected of the person skilled in
that particular art. [62] If the claim of invention is something
obvious to the person skilled in the art before the filing date,
then the patent claim is deficient of inventiveness. [62]

The claimed inventions of Teff patent are allegedly
obvious to person skilled in the respective art (post-harvest
Teff process). Storage of Teff is evidenced by various prior
art documents mentioned above. The inventive step followed
in the falling numbers and fine dough was already known
fact over Ethiopian Teff varieties. [49] It is a common
knowledge that Teff grain is preferred to consume after being
stored for longer period and only in rare case that it could be
used immediately after harvest. [57] Description of Teff
patent wrongly mentioned that injera is usually made from a
mixture of Teff and wheat flour. [59] However, injera is
widely and popularly prepared from unmixed Teff, whereas,
the next popular injera is made from mixture of Teff with
other cereal flour like barley, wheat, maize or sorghum. [57]

Since preparation of injera with Teff flour is old traditional
practice in Ethiopia, the Court states that exclusion of injera
from the patent claim was done deliberately so as to delineate
the state of the art from the invention claimed. [61] And, it is
clear from the context that Teff Message refers to the baking
qualities of Teff flour for baking products other than injera.
[61]

With regard to the preferred range of falling numbers, the
court states that, skilled person who has read Teff message
without inventive work has to get the claimed range by
repeated baking test. [61] After all, it was known that the
falling numbers which is expressed in seconds can vary
between 61 and 600s. [59] The skilled person in the art can

easily deduce the fall numbers of Teff flour from the United
States is high according to the Teff message. [61] Whereas,
the fall numbers of Dutch Teff flour was not yet available at
that time, however, the Teff message discloses Dutch Teff
flour fall number is too low, and to obtain good quality you
mix both US and Dutch flours. [61] Therefore, the court
concludes that, skilled person in the art can infer from the
two extremes (61 and 600s) that you have to sit in the middle
to get good baking quality and it is not an inventiveness to
arrive at the claimed broad range (280-420s) in that search.
[61] And baking method for product and mixture of Teff flour
from another flour and moisture with any leavening agent,
kneading and heating the dough, is very common baking
method of general professional knowledge. [63] Mixing Teff
flour with a flour of another crop cannot manifest inventive
step because it is part of general professional knowledge. [57]

5.3. Usefulness

Industrial application is another condition of article 52 (1)
of EPC. In order to fulfil this condition, any invention can be
used in any industry of physical activity of technical
character. [64] This may include various industries, including
agriculture and food industries. Processes and product patent
granted on Teff can be applied in area of food production and
fulfils this requirement.

In light of Teff agreement, HPFI violates its obligation to
communicate and get permission from the Ethiopian
Biodiversity Institute for any innovative research proposals
that has an effect to traditional knowledge associated with
Teff genetic resource (ATK). [65] This is necessary in order
to sort out possible confusion created between the research
proposal and Ethiopian ATK. [65] However; HPFI never
produced any research proposal to the Ethiopian Biodiversity
Institute before it files its patent applications. Moreover,
HPFI has an obligation that it do not access ATK associated
with Teff without explicit written consent granted by
Ethiopian Biodiversity Institute. [66] However, HPFI granted
Teff patent in violation of article 4.5 and 4.6 of Teff
agreement.

Although Teff patent is still active in United Kingdom,
Italy, Belgium and Austria,[67] we can infer that the
invention is not worthy of protection since it may not fulfill
novelty and inventiveness steps. And there is possible
evidence that can be adduced to nullify Teff patent in each
jurisdiction which the patent is still active.

6. Revocation and National Nullification
Procedures

6.1. Revocation at EPO Level

The EPC has an opposition and appeal procedure that
governs post grant validity challenges which can be filed
within the EPO (central opposition action). [69] EPO is the
only body that has the competence to invalidate EP with the
effect of EPC contracting countries. However, EPO’s
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decision can also be challenged through appeal to the EPO’s
board of appeal. [69]

After the grant of EP, there are procedural steps one has to
follow for the revocation EP called post grant opposition. [70]

Within the prescribed time limit, any person may file
notice of opposition to the EPO over the granted EP. [71]
The notice should contain relevant facts of a case,
evidence and arguments in support of the ground of
opposition. [72] Decision regarding the opposition applies
to the EP in all contracting countries where the patent in
question has effective. This makes the FEuropean
opposition mechanism quite attractive for any potential
challenger due to the scope of decision of opposition and
cost. [73] In relation to Teff patent, however, the
government of Ethiopia were not filed its opposition
notice to the EPO within the prescribed three month
period (10 January 2007- 09 April 2007). Since these
period has lapsed without revoking the patent, and the
only option left will be national nullification proceeding.

6.2. National Nullification Procedures

The other option to challenge Teff patent is available under
the EPO member countries in which the patent protection is
still active. [67] The EP, in each of the contracting countries
of the EPC for which it is granted, have the effect of and be
subject to the same conditions as a national patent granted by
that country. [3] Also EP shall, in each contracting countries
in respect of which it is granted confer on its proprietor the
same rights as would be conferred by a national patent
granted in that country. [16] Any infringement or validity of a
EP shall be dealt with by domestic laws of EPC member
countries. [74] And the forum for such litigation may be
addressed to the national courts or patent offices as
appropriate depending on the domestic legal and procedural
framework of European countries where the patent protection
is active. Currently, Teff patent in principle is active in
Austria, United Kingdom, Belgium and Italy. [67] Recently
Germany part of the Teff patent has been waived by the
patent proprietor. [67]

Although the patent laws are in most part harmonized
within the European countries, EPC member countries have
their own procedural requirements of validation of a given EP.
The followings discussions are designed to assess national
invalidity/nullity  procedures of individual European
countries where the patent right is still active.

6.2.1. United Kingdom

In UK, wunless there are reasonable grounds for
distinguishing the case on its facts, previous decisions of
higher courts are binding effect on lower courts. [75]
Meaning, only the ratio decidendi or essential element of the
judgment creates binding precedent for lower courts (stare
decisis). [75] There is no bifurcated approach to the
infringement and invalidity of patents in UK, rather both
litigations can be brought before relevant courts and the
defendant can bring his/her/its invalidity claim as a defense
for infringement proceeding. [76]

(i). Applicable law

UK Patents Act of 1977 is the primary piece legislation in
this regard. The elements of grounds for invalidation are
listed under article 72 (1) of this law. A court may
revoke/nullify a patent for an invention on the application of
any person if the invention is not a patentable invention
(inventions that lack newness, non-obviousness and
usefulness requirements of the protection it sought). [77]
These are similar provision with EPC counterpart that
revocation proceeding can be based.

(ii). Competent organ for challenging the validity of patent

There is a combined system of filing patent infringement
and invalidity claims to the same court (UK national patents
and the UK designated EP). [76] Both patent invalidity and
infringement proceedings can be litigated in the Patent
County Court (PCC), which deals with cases that, are less
complex and of a lower value, and the Patents High Court
(PHC), which is a specialized court of Chancery Division of
the High Court of Justice of England. [78] Decisions of these
courts can be appealed to the Court of Appeal and Supreme
Court of England. [78]

6.2.2. Austria

Austria has bifurcated patent litigation systems. This
means that validity of patents are generally referred to the
Austrian patent office's nullity division and suits involving
infringement of patent are decided by courts. [79] Therefore,
it is clear that invalidity proceeding cannot be asserted as a
defense or counterclaim in infringement proceedings in
Austria.

(i). Applicable law

The Austrian invalidity proceeding is mainly administered
by the Austrian Patent Act of 1970. [80] Under the Austrian
Patent regime, invalidity proceedings of Austrian patents and
Austrian part of EP can be commenced, inter alia, on the
basis of lack of patentability (lack of newness, non-
obviousness, usefulness, subject matter of the patent falls
under the exclusion of patentability) criteria. [81]

(ii). Competent organ for challenging the validity of patent

Invalidity suit in the first instance is brought before the
nullity division of the Austrian patent office. [82] And
infringement cases can be brought before Courts. [83]
Decisions may be appealed to the Higher Regional Court,
and then to the Supreme Court. [84]

6.2.3. Italy

Italian laws foresee no bifurcation of the process: in the
same proceedings, both infringement and invalidity of the
patent can be litigated and decided by courts, in particular the
enterprises courts (Tribunali delle Imprese). These courts
have an exclusive jurisdiction over intellectual property
litigation including proceedings for preliminary relief. [85]

(i). Applicable law

Under the Italian patent regime, the applicable law is the
Italian Code of Industrial Property. [86] And as per this law,
the invalidity of patent can be based on, inter alia, lack of
novelty, inventiveness and industrial applicability which is
similar to the EPC rules of opposition action. [87]
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(ii). Competent organ for challenging the validity of patent

The Italian courts have exclusive jurisdiction to deal with
infringement and invalidity of patent claims concurrently in
the same proceedings. [85] It means that the defendant in
patent  infringement  proceeding can raise  the
invalidity/nullity of the patent as its defense/counter claim.
And Ttalian Patent and Trademark Office or any other
government body do not have jurisdiction over patent
litigation and patent validity issues. [85]

6.2.4. Belgium

Since there is no bifurcated patent litigation process in
Belgium, proceedings of infringement and invalidity of
Belgian patents and Belgian validated EP are simultaneously
heard by courts. [88] It means that validity of patents can be
confronted in reaction to an infringement cases.

Since 2007, commercial courts along with national courts
of appeal have been given exclusive jurisdiction to hear
patent matters in first instance, including infringement and
invalidity claims. [88] However, from 1 January 2015
onwards, only the Brussels Commercial Court is competent
for patent cases heard at first instance. The Brussels Court of
Appeal hears appeals and an appeal to the Supreme Court is
possible on legal issues only. [84]

(i). Applicable law

The applicable law of European patent invalidation
proceeding in Belgian patent regime is the Belgian patent law
of 1997. [89] The patentable requirement under the Belgium
law is similar with the requirements stipulated under the EPC,
particularly, the requirement of newness, non-obviousness
and usefulness of a given patent application, which is similar
to the EPC patentability requirement. [90]

(ii). Competent court for challenging the validity of patent

Belgian courts can decide on the validity and infringement of
patent. [88] It means that in infringement case, the defendant can
submit invalidity claim as a defense or counter claim.

From the above jurisdictions, it can be inferred that
invalidity/nullity actions can be based on inter alia; lack of
novelty and inventive step of a given granted patent. The
governance, courts procedures and forum for patent litigation
is obviously varied in these jurisdictions. Despite such
difference in the material element for invalidity action, the
above mentioned jurisdictions provide similar grounds. It can
be seen that The Hague court ruling on the Dutch part of EP
on Teff was basically rely on evidences that are adduced for
lack of novelty and inventiveness of the patent. As a result of
membership to EPC and WTO-TRIPS Agreement, further,
these jurisdictions have a harmonized patent regime that have
essentially the same ground for invalidity actions.
Consequently, Ethiopia could file individual patent
invalidity/nullity actions in each of the above stated
jurisdiction where Teff patent is validated based on
essentially the same patentability requirements.

7. Conclusion and Recommendation

EPO grants such patent protection without adequate

examination of prior art documents. For instance, there are
literatures that describe the existence of prior art documents
that contain information on post-harvest processing of Teff
grain and good baking quality Teff flour. Moreover, the
existence of Teff message analyzed by the court that judges
the validity of Dutch Teff patent can be considered as an
additional evidence that defeat the novelty and inventiveness
of the patent. This is because, the Teff message was
circulated before the application of Teff patent discloses that
US Teff flour is too high and Dutch Teff flour is too low. It is
obvious that one could get good baking quality of Teff flour
by mixing both of US and Dutch Teff flours. This justifies
that EPO grants such patent protection without adequate
examination of prior art documents. And in order to
invalidate or nullify the domestic protection of European
patent on Teff, Ethiopia may file independent invalidity
actions towards the existing Teff patent in EPC member
countries as the Teff patent is still validated.
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